IN RE RED TGP SALVAGE | TI MBER SALE
| BLA 98-3 Deci ded January 6, 1998

Appeal froma decision of the Roseburg Dstrict Gfice, Bureau of Land
Managenent, rejecting a protest to a proposed tinber sale. (R 100- TS97-12.

Affirned.
1. Tinber Sales and DO sposal s

Wiere the evi dence establishes that, wth respect to
the specific tinber sale under review there is no
basi s upon which to support a finding that the sale is
inviolation of environmental constraints, an appeal
fromthe rejection of a protest of that sale wll be
deni ed, notw thstanding the fact that the record al so
woul d support a determnation that other tinber sales
approved at the sane tine nmay not have been exam ned
for conformty wth applicabl e environnental standards.

APPEARANCES  Franci s Eatherington, Roseburg, Qegon, for Uipgua
Wt ersheds, Inc.; Alan R Wod, South R ver Resource Area Manager, for the
Roseburg Dstrict Gfice, Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDE BURX

Unpqua Vet er sheds, Inc. (lhpqua), has appeal ed froma determnation of
the Roseburg D strict Minager, Oegon Sate Gfice, Bureau of Land
Managenent (BLMor the Bureau), rejecting a protest to the Red Top Sal vage
| (Red Top) tinber sale, contract No. (R 100-TO7-12. Uhpqua has al so
requested that the Board stay action under this tinber sal e pendi ng
substantive review of its appeal as provided by 43 CF. R 8§ 4.21(b),
because, pursuant to 43 CF. R § 5003. 3(f), the authorized of ficer decided
to proceed wth the sale during the pendency of the appeal. For reasons
stated bel ow we affirmthe decision under appeal and, accordingly, deny
the request for a stay.

The sal e in question was conducted on August 26, 1997, and invol ves a
total of 364 acres in six units. Wile all of the areas schedul ed for
harvesting are part of a sal vage sal e of trees whi ch were downed and
danaged by severe wnter storns in Decenber 1995 and January and February,
1996, two of these units (Nos. 3 and 4), aggregating 127 acres, are to be
sal vaged under a final regeneration cut whi ch woul d | eave approxi nately 12
to 18 trees per acre renai ning after harvest.

142 | BLA 109

WAW Ver si on



| BLA 98-3

[1] Wiile Upqua general ly chal l enges al | aspects of the proposed
sale, nost of its criticismis centered on the two final regeneration
harvests. These regeneration harvests, it argues, are in direct violation
of the Deadnan/ Donpi er Vet ershed Anal ysis (CDM) whi ch had been prepared by
the South R ver Resource Area of the Roseburg District in April 1997. This
study had di vi ded t he Deadnan/ Donpi er Vét ershed i nto seven subwat er sheds,

i ncluding the East Deadman, Mddl e Deadnan, and Vést Deadnan. Based on a
detail ed anal ysis of existing conditions throughout the watershed, various
recommendat i ons were nmade for future nanagenent protocols. |ncluded anong
t hese was the recommendati on that BLM"[d] ef er schedul ed regeneration
harvesting activities for at least ten years in the East, Wst, and Mddl e
Deadnan subwat er sheds so that they nay recover hydrologically." (CDM at
45.) Appellant argues that the sale units programmed for regeneration
harvests under the Red Top sal e are both | ocated wthin the Vst Deadnan
subwat er shed and, therefore, the proposed regeneration harvest is in
violation of the DM See Satenent of Reasons (SCR at 2. Appel | ant

al so suggests that the only reason that these two regeneration harvests
were included in the proposed sal e was to nake the sal vage sal e nore
economical | y vi abl e.

In response, BLMpoints out that the DDM specifically referred to
deferral of "schedul ed" regeneration harvesting activities and that this is
not a "schedul ed" regeneration cut but rather one whi ch was occasi oned by
the need to sal vage downed and damaged tinber. In this regard, it seeks to
differentiate between regeneration harvests of units "selected to neet the
soci 0-economc goals of the Roseburg O strict Resource Managenent H an
(RW), and those designed in response to unpredictabl e natural events, such
as storns or fires." (BLMAnswer at 2.) Wiile recognizing that Lhpqua
asserts that the two regeneration cut units were not heavily danaged by the
storm see SCRat 4, BLMnotes that Uhpgua provi des no proof of this
assertion. Mreover, BLMpoints out that Uhpqua' s clai mthat these two
units did not sustain heavy bl ow down darmage is expressly contradicted by
the BLMsilviculturist's report. See Ex. 55, at 1-2. The Bureau notes
that, in any event, one of those units, sale unit No. 4, is not in the
Deadnan/ Donpi er drai nage, and, thus, this unit would not be covered by the
CDM prescri ptions.

Qur reviewof the record before the Board substantiates BLMs position
on the question of the consistency of the regeneration harvests wth the
CDM  Uhpgua' s assertions to the contrary notw thstandi ng, the genesis for
offering all units involved inthis sale was clearly the desire to sal vage
downed and danaged tinber both to avoid tinber vol une | oss through decay
and, at the sane tine, prevent |arge-scal e insect infestations throughout
the area. That BLM has, in two instances, chosen to sal vage such ti niber by
a regeneration cut does not change this essential fact nor does it
net anor phose these cuts into "schedul ed regeneration cuts” wthin the
neani ng of the CDMA  Uhpgua' s conpl aints on this point nust be rej ect ed.

The other naj or chal | enge whi ch Unpgua nakes with respect to the Red
Top sale involves its claimthat this sale, as well as other actions
covered by B ol ogi cal Assessnents (BA's) prepared for the Mddl e South
Unpqua, is in violation of the Aguati c Gonservation Srategy (ACS adopted
under
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the Northwest Forest PFan (NFP). Thus, Upqua notes that the BA nmatrix
indicators sel ected by BLMconfirned that, wth respect to the 13 actions
for which a biological opinionws ultinmately sought, all woul d "degrade"
rather than "restore"” the watershed. Arguing that the Mddl e South Unpgua
Rver is a "Key Vdtershed,” Uhpqua conplains that "BLMis degrading this
wat ershed not only on the project and site specific levels, but al so on the
|arger watershed level ." (SCRat 6.) This, Uhpqua asserts, is a clear
violation of the ACS

Further, Unpqua directly chal l enges clains nade by BLMthat the
Sept entber 26, 1996, B ol ogi cal (pinion, issued by the National Mrine
FH sheries Service (NWS), constituted a finding that the Red Top sal e was
consistent wth the ACS In this regard, Lhpqua asserts that the Level 1
consul tation teamwhi ch had purportedly cl eared the project was not charged
wth the responsibility for determning conpliance wth the ACS  Thus,
Unpgua argues, the fact that NWS i ssued a B ol ogi cal (pi ni on det er m ni ng
that various proposed actions, including the Red Top tinber sal e, woul d not
j eopardi ze the continued exi stence of the Uhpgua R ver cutthroat trout did
not establish that the project otherw se conplied wth the ACS

In support of this last allegation, Umpqgua has included two docunents
wthits appeal. The first of these is an August 4, 1997, letter prepared
jointly by a Forest Service FHsh B ologist and a BL(MHF sh B ol ogi st, both
of whomwere part of the Level 1 teaml/ for the Uper Uhpgqua Basin

1/ Wthout going into too great a detail, suffice it for our present
purposes to note that, under the "Quidance for Sreamining Gonsultation
Procedures under Section 7 of the Endangered Species Act," three teans were
established. The Level 1 teamconsisted of biologists and botani sts
designated by their respective agencies. This level had the responsibility
for reviewng BA's for accuracy and project determnations for consistency
as well as accuracy. It was expressly provided that findings were to be by
consensus. Were consensus coul d not be achieved, Level 1 teans woul d
elevate the natter to Level 2 teans. It was noted, however, that "[i]t is
expected that all potentially contentious issues wll be aired at this
level, and nost or all wll be resol ved before el evation is necessary."
(Ex. A2, at 12.)

Level 2 teans were conposed of field unit line officers or staff
supervisors. Among the Level 2 teamduties was the task of resol ving
di sput ed i ssues includi ng questions invol ving conpliance wth standards and
gui del i nes. Issues which the Level 2 teamwere unabl e to resol ve woul d be
el evated to the Regional Technical team Interagency Goordinators, or the
Regi onal Executive level. (Ex. A2, at 12.)

The Level 3 team(the Regional Technical team) was conposed of
regional technical specialists who were not |ine officers or supervisors.
The function of this teamwas to provide overal|l process oversight and
techni cal assistance; it was not to nake project-level or policy decisions
whi ch were commtted, instead, to Level 2 teans and Regi onal Executi ves.
(Ex. A2, at 13.)
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Province. See BEx. A2, at 36. Inthis letter, which was sent to the
Regional Drector and the Chief of the Habitat Gonservation O vision for
NS, these teamnenibers chal | enged statenents appearing in two B ol ogi cal
pi nions, issued in June and July of 1997, respectively, which had cl ai ned
that "the Level 1 teamfor the upper Lhpqua Rver basin * * * found 'that
the subject tinber sales are consistent wth the * * * Aquatic Gonservation
Srategy objectives.'" This statenent, these two nenbers of the Level 1
teamaverred, was "sinply untrue." See SR Attachnent 1, at 1.

According to the August 4, 1997, letter, it was the understandi ng of
these two individual s that they were not to address the issue of whether or
not the proposed actions were consistent wth ACS obj ectives. Indeed, they
affirmatively declared that "in our professional opinion, there are
nunerous actions covered * * * that are not consistent wth achi eving one
or nore of the objectives of the Aquatic onservation Srategy.” See SR
Attachnent 1, at 2.

It isto be noted that the August 4, 1997, letter did not, under its
owl terns, relate to the Septenber 26, 1996, B ol ogical (pinion, but rather
was directed to two subsequent B ol ogical Qpinions issued by NWS on June
18, 1997, and July 22, 1997, respectively. However, in responding to
criticismof the August 4 letter by the Chief, Habitat Gonservation
Dvision, NWS, Northwest Region, the Forest Service biologist wote a note
to the record, dated Septenber 17, 1997, which tied the allegati ons nade in
the August 4, 1997, letter directly to the Septenber 26, 1996, B ol ogi cal

Qoi ni on.

This Septenber 17 note attenpted to explain how the two individual s
who had witten the August 4 letter had cone to the concl usion that they
were not to examne consi stency of proposed actions wth the ACS As the
Forest Service biologist explained it, this understandi ng was based on
their experience wth respect to the Septenber 26, 1996, B ol ogi cal

Qoi ni on:

Inthe fall of 1996, shortly after the final decision to
list the Uhpqua R ver cutthroat trout as an Endangered speci es,
the NWFS issued two docunents pursuant to Section 7 consultation
requi renents. The first, dated Septenber 9, 1996, is a
Goncurrence Letter for "Not Likely to adversely affect” actions
and second, a B ological (pinion, dated Septenber 26, 1996, for
"Likely to adversely affect” actions. It is the second docunent,
the B ological (pinion, that set the precedent when it incl uded
seven Roseburg BLMtinber sal es that featured regeneration
harvest. These are listed in Table 1 (page 5) of the (i nion.

In that Qpinion, the NS (not the Level 1 Tean) concl uded t hat
those actions woul d not jeopardi ze the continued exi stence of the
Unpqua cutthroat trout. In order to nake this finding, the NWS
(not the level 1 Team) also found that all actions wll pronote
attai nnent of the ACS objectives. As late as Septenber 9, 1996,
the Level 1 Teamexpressed serious reservations about these and
other tinber sales in the basin (9/9/96 Goncurrence Letter, Table
2). These reservations were in regard to achi eving the purposes
of the Sreanhined Gonsul tation process; nanely, whether these
actions woul d j eopardi ze the continued exi stence of the
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[ Lhpqua R ver cutthroat trout], whether the ACS objectives woul d
be net, and ultimately, whether these actions would further the
conservation and recovery of an Endangered species. Yet, wth no
further consultation wth the Level 1 Team the NWS aut hori zed
the seven tinber sales in the Septenber 26, 1996, B ol ogi cal
oinion. There were no Level 1 Teamneetings between August 20,
1996, and Septenber 26, 1996, the date the B ol ogi cal (pi ni on was
issued. There were Level 2 and Level 3 Teamneetings, however,
on Septenber 10 and 11, 1996. Sonetine between the Septenber 11,
1996 Level 2/Level 3 neeting and the Septenber 26, 1996

B ol ogi cal Qi ni on, soneone determned that the actions woul d not
j eopardi ze the continued exi stence of [Upqua R ver cutt hroat
trout] and was consistent wth the Northwest Forest H an,
including the ACS objectives. It was not the Level 1 team

(SOR Attachnent 2, at 2.) Appellant argues that the foregoing clearly
shows that ACS consistency wth respect to the Red Top sal e was not
examned wthin the confines of the B ological (oinion and that, therefore,
BLMcannot rely on the exi stence of the Septenber 26, 1996, B ol ogi cal

(pi ni on as establ i shing such consi st ency.

The Bureau has responded to this allegation by pointing out that the
BA's were prepared to assess the inpact of proposed activities on the
Unpgua R ver cutthroat trout, an endangered species, and that they were
utilized sinply as a basis for requesting formal consultation wth the
NS They were not, BLMenphasi zes, designed to examine the question of
conpl i ance wth ACS obj ectives over the long term

Mre relevantly, BLMnotes that its ow concl usion that the sal e was
inconformty wth the ACS was not based on the BA matrix checklist but on
an i ndependent environnental assessnent (EA) anal ysis as well as upon the
concl usi on expressly proffered in the Septenber 26, 1996, B ol ogi cal
oinion that "all of the actions addressed in this B ol ogical pinion are
fully consistent wth the NFP ACS obj ectives.” See BLMAnswer at 3, citing
Ex. 53, at 16. And, to the extent that Uhpgqua has attenpted to rely on the
declarations of the two fish biologists that ACS consi stency was not
examned wthin the confines of the streanmtined consul tation procedures for
section 7, BLMrelies on the response of the Chief, Habitat CGonservation
Dvision, NWS NMNorthwest Region, dated August 15, 1997. See Ex. Al

In this August 15 letter, the Chief challenged the assertions of the
fish biologists that they had been instructed not to determne consi stence
of the proposed actions wth ACS She affirmatively declared that no NWS
"executive" had provided such instruction and asserted that "NWS Level 1
teamnenbers indicate that they were not directed to avoi d addressing the
ACS objectives during Level 1 teamreviews." Id. at 2. Mreover, the
Chief noted that, in fact, any determnation that subject tinber sal es
woul d not j eopardi ze the continued exi stence of the Uhpqua R ver
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cutthroat trout was itself necessarily "based in part on the fact that the
proposed actions are consi dered consistent wth the ACS objectives, as
determned by the Level 1 team"” (Ex. Al at 3.)

Fromour reviewof the record, a nunber of points can readily be nade.
Notw t hstanding BLMs assertions, a reviewof the EA (Ex. 23) fails to
di scl ose any significant anal ysis of the consistency of the proposed action
and ACS obj ectives. Wile it is true that the Decision Docunentation does
declare that "[t]he Aguatic (onservation Srategy objectives would be net,
see Ex. 23, at 1, there is sinply no substantive analysis of this issue in
the EA nor any expl anation of the basis for the stated concl usi on.

I nsof ar as the question of whether or not the Septenber 26, 1996,

Bi ol ogi cal (i ni on necessarily subsuned a finding of consistency wth ACS
obj ectives is concerned, 2/ certain observations, we believe, are in order.
Frst of all, the fact that neither the "executive" officials of NVFS nor
their delegates to the Level 1 and Level 2 teans felt any preclusion from
det er mini ng a pr oposal ' s corrpl iance wth ACS obj ectives in the context of
approving a "non-j eopardi ze" B ol ogi cal Qpinion does not undermne the
credibility nor dimnish the inpact of the statenents fromthe Forest
Service and BLMfish biol ogists that they believed they were prohibited
fromconsidering this question. n the contrary, even granted the fact
that the apperceptions of these two individual s may have been erroneous,
the fact remains that they were operating under a set of assunptions whi ch
limted the scope of their input into the decisionnaki ng process on the

i ssue of ACS conpliance. @ ven the fact that t he streanlli ned consul tation
process i s expressly designed to achi eve "consensus" deci si onnaki ng, see
note 1, supra, the effect of any such lintation, even if erroneously

"sel f-i nposed, " on the utility of the end-product is clearly of a
significant nature even if its direct inpact is difficult to quantify.

h the other hand, as we noted above, the August 4, 1997, letter did
not, by its own terns, inplicate the B ol ogical Qpinion at issue herein.
Wile it istrue that the Septenber 17, 1997, note to the record witten by
the Forest Service fish biologist did discuss, at |ength, the decisional
process which led to the Septenber 26, 1996, B ol ogi cal (pi nion, we agree
wth BLMthat the thrust of his criticismwas not directed to the Red Top
sal e involved herein. Thus, the Septenber 17 note related that the
Sept entber 26, 1996, B ol ogi cal (pi nion "i ncl uded seven Roseburg BLMti nber
sales that featured regeneration harvest.” It is to these sales that the
aut hor subsequently refers when he notes that the Level 1 Team had
"expressed serious reservations” wth respect to various sal es, concerns
whi ch, according to the author, were never addressed. The problemwth

2/ It should be noted that a second B ol ogi cal Qpinion, this one fromthe
US Hshand WIdlife Service, was issued on Jan. 23, 1997, concerni ng
inpacts of the Red Top sal e on the northern spotted ow . See Ex. 46. It
is not asserted that this Qpinion has any direct inpact on the issue of
conpliance wth the ACS
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Unpgua' s argunent as it relates to the instant appeal, however, is that an
anal ysis of the activities approved in the Septenber 26, 1996, Bi ol ogical
oinion clearly shows that the Red Top sale is not one of the sales to

whi ch the Forest Service fish biologist objected.

The B ological Qpinion |ists the proposed actions whi ch were bei ng
examned in Table 1. See Ex. 53, at 7. Besides nunerous programmatic
actions (such as road na ntenance) which covered all units involved, 3/ the
B ol ogi cal Qi ni on enconpassed a total of 52 separate tinber sal es
occurring in 5 different admnistrative units. d these, a total of nine
tinber sales were wthin the Roseburg Dstrict. These sales were: the Red
Top tinber sale, the Kernal John tinber sale, the Louis Vaver tinber sale,
the Black Hole tinber sale, the Idelyld tinber sale, the Gonley tinber
sal e, the Sanpson Butte commercial thin, the Summt CQeek tinber sale, and
the Yellow Greek Muntain tinber sale. But, while the B ol ogi cal pinion
cleared a total of nine tinber sales in the Roseburg O strict, the Forest
Service fish biologist's objections were limted to "seven Roseburg BLM
tinber sales that featured regeneration harvest.” oviously, he excluded
fromhi s objection the Sanpson Butte conmercial thin. And, inasnuch as all
of the remaining sales, wth the exception of the Red Top sal e, were
expressly designed as regeneration harvests, it is equally clear that he
excluded the Red Top sal e fromthe scope of his criticism 4/

In essence, regard ess of how conpromsing the assertions of these
nenbers of the Level 1 teammght be deened to be wth respect to other
actions approved, they sinply are not conpelling wth respect to the Red
Top sale at issue herein. Nor has Lhpqua submtted any other infornation
which would tend to establish that this sale is contrary to ACS obj ecti ves.

Those appeal ing to this Board have the affirmati ve burden of establishing
error inthe decision below See generally In re Lick Qi ch Tinber Sal e,
72 1BLA 261 (1983). n this issue, Lhpqua has sinply failed to discharge
its burden.

Unpqua has rai sed a nunber of subsidiary issues inits appeal. Wile
we have consi dered these natters, we believe that the decision bel ow nore
than adequately dealt wth themand wll, therefore, not expl ore them
further herein.

3/ The Sept. 26, 1996, B ol ogi cal pinion covered actions in the S uslaw
S skiyou, and Lhpqua National Forests as well as actions in the Goos Bay,
Medf ord, and Roseburg BLM D stricts.

4/ Wiile the Red Top sal e does, indeed, contenplate a regeneration cut in
two of its six units as the best way in which to sal vage the downed and
danage tinber, it is still a salvage operation. In contrast, as BLMpoi nts
out inits Answer, the other seven sal es were desi gned as regeneration
harvests, not sal vage sales. See Answer at 5.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned and the request for a stay is denied as noot.

Janes L. Burski
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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